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AS ADVERTISERS, marketers, and celebrity
endorsers find new ways to spread their
commercial messages via social and new
media, legal advisers must be cognizant of
how the Federal Trade Commission has
applied its revised Guides Concerning the
Use of Endorsements and Testimonials in
Advertising.1 These guides provide instruc-
tion to advertisers and endorsers for volun-
tarily compliance with Section 5 of the FTC
Act2 as it applies to endorsements and tes-
timonials. The FTC originally published a
proposed set of guides in 1972. In 1980 the
commission finalized the guides,3 and it
updated them in 2009 to address the grow-
ing use of social media as a vehicle for com-
mercial speech. A number of the changes

directly affect celebrity endorsers.
For example, while it has always been the

law that advertisers can be held responsible
for false and misleading advertising, the
revised guides expressly place celebrities on
notice that they also may be liable for state-
ments made in their endorsements.4 En-
forcement actions have been brought against
celebrities in the past,5 and the FTC has
alerted paid endorsers and their counselors
to this potential risk in the revised guides.
The warning particularly applies in situations
in which the connection between the adver-
tiser and celebrity may be unclear to con-
sumers.6

The FTC has acknowledged, however, that
“well-known persons can appear in adver-

tising without being deemed endorsers.”7

Thus, to determine liability, the threshold
question becomes: Is the celebrity an endorser
or a paid actor?8 The revised guides define an
endorsement as “any advertising message
(including verbal statements, demonstrations,
or depictions of the name, signature, like-
ness, or other identifying personal charac-
teristics of an individual or the name or seal
of an organization) that consumers are likely
to believe reflects the opinions, beliefs, find-
ings, or experiences of a party other than
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the sponsoring advertiser, even if the views
expressed by that party are identical to those
of the sponsoring advertiser.”9

Whether the celebrity is an endorser or
paid actor depends upon the probable beliefs
of consumers as determined on a case-by-case
basis. For example, as illustrated in the
guides, if a celebrity suggests he or she is a
satisfied customer of a product in an infomer-
cial, a significant percentage of consumers
will likely believe that those statements rep-
resent the celebrity’s own views, even if the
celebrity is reading from a script.10 On the
other hand, consumers would likely under-
stand that an athlete performing voice-overs
in an insurance commercial is merely a paid

actor, not an endorser, as there is no nexus
between the athlete’s profession and the
product and no suggestion that the athlete is
a user of the product.

When a celebrity is in fact an endorser, the
endorsement must “reflect the honest opin-
ions, findings, beliefs, or experience of the
endorser.”11 While not required to become
experts on a product or industry, the celebrity,
if reading from a script, may have an oblig-
ation to make reasonable inquiries of the
advertiser to confirm that there is an ade-
quate basis for assertions the script has them
making.12 This may include requesting sub-
stantiation for product claims made in the
advertising campaign and requesting sam-
ples of the product for personal use. In
essence, the celebrity should not ignore signs
that claims made about a product appear to
be false or misleading.13

In the event an advertisement represents
that the celebrity uses the endorsed product,
the endorser must be or have been a bona fide
user at the time the endorsement was given.14

For example, it would be misleading for Kobe
Bryant to regularly wear Reeboks on the bas-
ketball court but appear in a Nike commer-
cial as an endorser. Once an endorsement is
secured, the advertiser should consider peri-
odically checking that the celebrity’s opinions
remain the same, as an “advertiser may con-
tinue to run the advertisement only so long
as it has good reason to believe that the
endorser remains a bona fide user of the
product.”15

Celebrity endorsers may also be liable for

what they do not say. The guides state that
“when there exists a connection between the
endorser and the seller of the advertised prod-
uct that might materially affect the weight or
credibility of the endorsement (i.e., the con-
nection is not reasonably expected by the
audience), such connection must be fully dis-
closed.”16 Material connections include, for
example, situations in which the endorser
has been paid or given something of value to
tout the marketer’s product, or where the
endorser is simply a relative or employee of
the marketer.17 In an exception to this rule,
material connections need not be disclosed
when consumers would ordinarily under-
stand that the celebrity is a paid endorser

(e.g., a film star endorsing a food product in
a television commercial or a football player
in an interview wearing the clothes of an
athletic wear company).18

It is important to realize that when the cur-
rent guides were originally adopted in 1980,
the advertising landscape was very different.
Advertisements were typically disseminated
through traditional media outlets such as
television and radio commercials, billboards,
and print. In such instances, if the connection
is not obvious to the consumer, the duty to
disclose falls on the advertisers.19 Today,
however, the “recent creation of consumer
generated media means that in many
instances, endorsements are now dissemi-
nated by the endorser, rather than the spon-
soring advertiser.”20 It is increasingly common
to see celebrities tout products directly to
potential consumers through Twitter, Face-
book, blogs, and other social media. It may
be unclear whether the celebrities are acting
as paid endorsers or are merely enthusiastic
customers willing to share their preferences
with the general public.

The revised guides were updated to
directly address these situations, providing a
number of new examples to illustrate when
the endorser needs to disclose material con-
nections. For example, when a celebrity touts
a product on Twitter, consumers may not
realize the celebrity is being paid for doing so,
“and knowledge of such payments would
likely affect the weight or credibility con-
sumers give to the celebrity’s endorsement.”21

Without a clear and conspicuous disclosure

that the celebrity has been engaged as a
spokesperson, this endorsement is likely
deceptive,22 and the same idea would apply
when a celebrity endorses a product in other
nontraditional outlets (such as in a talk show
television interview or on a personal or guest
blog).

Enforcement before 2009

Venerable singer and actor Pat Boone made
history as a celebrity endorser. In the 1970s,
Boone appeared in a number of advertise-
ments on behalf of an acne product called
Acne-Statin. In one typical commercial, Boone
can be seen sitting next to his daughter Debbie
proclaiming, “With four daughters, we’ve

tried the leading acne medications at our
house, and nothing ever seemed to work until
our girls met a Beverly Hills doctor and got
some real help through a product she devel-
oped called Acne-Statin.”23 The ads made
claims such as “use of Acne-Statin will cure
acne regardless of the severity of the condi-
tion” and “Acne-Statin is superior to all other
acne preparations in the antibacterial treat-
ment of acne.”24

In 1978, the FTC accused the manufac-
turer, the advertising agency, and Boone of
participating in false and misleading adver-
tising, charging that the product would not
cure acne as the ad implied and that the par-
ties lacked substantiation to support any such
claims.25 The FTC noted that Boone, in return
for his endorsement, received a share of the
product’s sales. Boone eventually signed a
consent order, agreeing to stop appearing in
the ads and pay up to $5,000 in restitution
into a fund to compensate customers who
were misled. Commenting on the order, the
FTC stated that celebrities must “verify the
claims made in any commercial before it
appears, hiring reliable independent analysts
to study them if the star has no expertise in
the subject.”26

This action, the first to hold a celebrity
accountable for a misleading endorsement,
was a major shock to other celebrities who
endorsed products, prompting many to
demand indemnification clauses in their
endorsement contracts.27 At the time, many
felt that the FTC was out to establish a gen-
eral rule of enforcement against celebrities.28
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Mark your answers to the test by checking the
appropriate boxes below. Each question has only
one answer.

1. ■■  True ■■  False

2. ■■  True ■■  False

3. ■■  True ■■  False

4. ■■  True ■■  False

5. ■■  True ■■  False

6. ■■  True ■■  False

7. ■■  True ■■  False

8. ■■  True ■■  False

9. ■■  True ■■  False

10. ■■  True ■■  False

11. ■■  True ■■  False

12. ■■  True ■■  False

13. ■■  True ■■  False

14. ■■  True ■■  False

15. ■■  True ■■  False

16. ■■  True ■■  False

17. ■■  True ■■  False

18. ■■  True ■■  False

19. ■■  True ■■  False

20. ■■  True ■■  False

1. The Guides Concerning the Use of Endorsements
and Testimonials in Advertising were first finalized by
the FTC in 1972.
True.
False.

2. The guides are binding law.
True.
False.

3. Celebrities may be directly liable for statements
they make in advertising.
True.
False.

4. Celebrities may be directly liable for their state-
ments made in advertising, even if they are simply
reading from a script.
True.
False.

5. Celebrities are not required to research or make
inquiries regarding claims they make in advertising.
True.
False.

6. The guides were revised by the FTC in 2009, in part
to address the rising use of social media.
True.
False.

7. Celebrities never have an obligation to use the prod-
ucts they endorse.
True.
False.

8. The FTC’s enforcement activities focus on advertis-
ers, not endorsers.
True.
False.

9. Beginning in 2009, the FTC increased its enforcement
activity against celebrities, particularly in the area of
social media.
True.
False.

10. It is the advertiser’s responsibility to advise a
celebrity in advance about the need to disclose their
material relationship in the course of an interview or
on social media.
True.
False.

11. Pat Boone was acquitted for statements he made
endorsing the Acne-Statin product because the FTC
could not prove he was a direct participant under the
principles of endorser liability.
True.
False.

12. The 2009 guides clarify that all well-known persons
in advertising are liable for statements made during the
course of advertisements.
True.
False.

13. Whether a celebrity is an endorser or merely a
paid actor depends upon the compensation and indem-
nification provisions in the celebrity’s contract with
the advertiser.
True.
False.

14. The Ninth Circuit held that Steve Garvey was not
liable for statements he made as a paid endorser for
the product Enforma, in part because the FTC failed to
prove that Garvey lacked substantiation for his claims.
True.
False.

15. The rapper 50 Cent and the actor Ashton Kutcher
were charged by the SEC and FTC for allegedly failing to
disclose material connections to advertisers in state-
ments they made via Twitter.
True.
False.

16. The FTC’s recent enforcement action against Dannon
for allegedly exaggerating the health benefits of its
products, also named its spokesperson, Jamie Lee
Curtis, as a defendant for her on-camera statements.
True.
False.

17. Celebrity endorsers may be liable for what they do
not say.
True.
False.

18. An NFL football player participating in an inter-
view is not required to disclose to the audience that he
is being paid to wear the clothes of an athletic wear com-
pany.
True.
False.

19. Once an endorsement is secured, the advertiser
should consider periodically checking that the opinions
of the celebrity about the product remain the same.
True.
False.

20. An actor performing a voice-over in a commercial
is always required to disclose that he or she is an
endorser of the product.
True.
False.
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After obtaining a consent order from
Boone, however, the FTC withheld from
bringing another action against a celebrity
until 2000, when it filed suit against Steve
Garvey, a former first baseman for the Dod-
gers, in connection with his appearance as a
paid spokesperson in infomercials for weight
loss supplements sold as the Enforma
System.29 During the infomercial, Garvey
told the audience that “with Enforma you
trap the fat from food before it can go to your
waistline,” that “it’s all natural, safe, and it
works,” and that it enables users “to enjoy all
those delicious foods that you crave without
the guilt while losing weight.”30

The FTC’s complaint alleged that Garvey,
serving as a paid endorser for the Enforma
System, undertook deceptive acts or prac-
tices in violation of Sections 5(a) and 12 of
the Federal Trade Commission Act.31 In
affirming the decision of the district court,
however, the Ninth Circuit in 2004 held that
Garvey was not personally liable or liable as
an endorser. In its decision, the court
explained that Garvey theoretically could be
held liable either as a “direct participant” in
the making of false advertising claims or
under the principles of endorser liability. To
hold Garvey liable for restitution as a direct
participant, the FTC had to prove that he had
actual knowledge of the material misrepre-
sentations, was recklessly indifferent to the
truth or falsity of a representation, or had an
awareness of a high probability of fraud
along with an intentional avoidance of the
truth.32

The court found that the FTC did not
meet its burden in showing that any of the
three elements were met, noting that Garvey
and his wife used the system and lost 8 and
27 pounds respectively, Garvey reviewed two
booklets containing substantiation materi-
als for the product, and he spoke with several
individuals who had experienced positive
results using the product.33 The court held
that this substantiation “was sufficient—at
least for someone in Garvey’s position—to
avoid participant liability.”34

With respect to the endorser liability
prong, the FTC premised its theory of liabil-
ity on the guides.35 The Ninth Court observed
that the guides were not binding law, but
even if they were, Garvey would not be liable
under them.36 For one thing, the FTC failed
to prove that Garvey provided a true
“endorsement” as defined in the guides; i.e.,
an advertising message that consumers were
likely to believe reflected the opinions, beliefs,
or findings of a party other than Enforma.37

The court also held that the FTC failed to
prove that Garvey’s statements lacked sub-
stantiation, explaining that his claims “that
he and his wife lost a certain number of
pounds clearly pass any substantiation

requirement for celebrity endorsers.”38

Five years after the Garvey defeat, the
FTC published the revised guides.39 Not sur-
prisingly, in its notice announcing adoption
of the revised guides, the FTC made clear
that Garvey did not foreclose “participant”
liability for celebrities.40 Perhaps with Garvey
in mind, the FTC specifically noted that a
celebrity reading a script should not be
granted immunity from liability for misrep-
resentations made in the course of that
endorsement. The FTC wrote: “The celebrity
has decided to earn money by providing an
endorsement. With that opportunity comes
the responsibility for the celebrity or his or her
legal representative to ensure in advance that
the celebrity does not say something that
does not ‘reflect [his or her] honest opinions,
findings, beliefs, or experience.’”41

Current Enforcement

Actor, comedian, and entrepreneur Ashton
Kutcher was the first person to reach one
million followers on Twitter in 2009. Since
that time, he has used his Twitter handle
(which now has nearly nine million follow-
ers) to promote causes. Among celebrities
employing new media, he may be the savvi-
est, yet he recently drew criticism in the media
and the attention of the FTC after he guest-
edited an online version of Details magazine
that was initially released through Facebook,
Twitter, Flipboard, and Tumblr.42 Of the 12
technology companies that were profiled in
the magazine as recommended products, it
was later revealed that eight are his invest-
ments and at least two others have business
entanglements with the actor.43 The only dis-
closure of such material connection could be
found in the introduction on the first page,
which read, “And as an investor, he puts his
money where his mouth is, backing many of
the companies he champions here.”44

After the magazine’s release, Richard
Cleland, assistant director of the division of
advertising practices at the FTC, said in a
phone interview that with respect to Kutcher’s
actions, “[I]t’s certainly a possibility that a
case like this could be investigated….[I]f
you’re out there promoting individual prod-
ucts that you have a specific investment in, it
needs to be disclosed. If you have a significant
economic investment that is not otherwise
apparent, that may potentially affect the cred-
ibility of your endorsement, and I see that as
a potential problem.”45

Kutcher is not the only celebrity to engage
in questionable tweeting. In 2011, rapper 50
Cent found himself in the news after encour-
aging his nearly four million Twitter follow-
ers to purchase a penny stock without dis-
closing that he was a major investor in the
company.46 Although the company (which
sells 50 Cent’s line of headphones) was nearly

$3.3 million in debt, two days after his tweet
promising “BIG MONEY,” 9.24 million
shares in the company were traded, causing
its share value to soar.47 50 Cent later deleted
his original tweets and wrote: “I own HNHI
stock. Thoughts on it are my opinion. Talk to
financial advisor about it.”48 Many predicted
that 50 Cent would soon be facing an inves-
tigation from the FTC for violating the guides
or from the SEC for improperly manipulat-
ing the stock price.49

The FTC has yet to penalize Kutcher or 50
Cent. David Vladeck, the director of the
FTC’s bureau of consumer protection, backed
away from Cleland’s interpretation of
Kutcher’s magazine and tweeted that “the
FTC is not and has no plans to investigate
Ashton Kutcher.”50 Further, Peter Kaplan,
deputy public affairs director at the FTC,
said in an interview, “Rich Cleland mis-
spoke.”51

Focus on Advertisers

Why has the FTC been reluctant to penalize
celebrities who fail to disclose to consumers
their material connections with the adver-
tiser? The answer may be found in its notice
of adoption of the revised guides.52 In
responding to commenters who were con-
cerned with the ramifications the revised
guides would have on advertisers who use
celebrities, the FTC (referring to itself as the
Commission) stated:

The commenters are correct…that an
advertiser does not have control over
what a celebrity says in an interview.
Nor can the advertiser prevent the
producers of that program from edit-
ing out of the final version of the
interview a disclosure that would have
been sufficient to inform viewers of
the celebrity’s contractual relation-
ship with the advertiser. However, if
the advertiser has decided that it is
advantageous to have the celebrity
speak publicly about its product or
service, the Commission believes that
the advertiser has the concomitant
responsibility to advise the celebrity
in advance about what he or she
should (and should not) say about
that product or service, and about
the need to disclose their relationship
in the course of the interview. Evi-
dence that the advertiser did so would
provide a strong argument for the
exercise of the commission’s prose-
cutorial discretion in the event the
celebrity failed to disclose his or her
relationship with the advertiser or
made unauthorized claims about the
advertiser’s product, or if the celebrity
properly disclosed the relationship
but that disclosure was ultimately
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edited out of the program. Because the
commission considers each adver-
tisement on a case-by-case basis, the
particular facts of each situation
would be considered in determining
whether law enforcement action
would be appropriate.53

Further guidance is found in the FTC’s
FAQ for the guides, titled The FTC’s Revised
Endorsement Guides: What People Are
Asking.54 In response to the question, “Are
you monitoring bloggers?” the FTC’s reply
states: “We’re not monitoring bloggers and we
have no plans to. If concerns about possible
violations of the FTC Act come to our atten-
tion, we’ll evaluate them case by case. If law
enforcement becomes necessary, our focus
will be the advertisers, not endorsers—just as
it’s always been.”55

In short, despite the FTC’s bold procla-
mation that “endorsers also may be liable for
statements made in the course of their
endorsements,”56 the brunt of the burden
appears to remain with the advertiser to
ensure compliance with the guides. To illus-
trate this approach, consider the recent FTC
enforcement action against Dannon for claims
that allegedly exaggerated the health benefits
of its Activia yogurt and DanActive dairy
drink in a marketing campaign featuring
actress Jamie Lee Curtis.57 According to the
FTC’s complaint, Dannon claimed that
DanActive prevents colds and the flu, and that
one daily serving of Activia relieves temporary
irregularity and helps with “slow intestinal
transit time.”58 Featured in the television
advertisements for Activia, Jamie Lee Curtis
tells viewers that many people suffer from
irregularity, that “our busy lives sometimes
force us to eat the wrong things at the wrong
time,” and she reassures viewers that Activia
can help.

Dannon eventually settled with the FTC
agreeing to modify their advertising cam-
paigns and pay $21 million to 39 states to
resolve their respective state attorney gen-
eral investigations.59 Curtis’s name, however,
was conspicuously absent from the FTC’s
complaint, and no liability was extended to
her for the statements she made in Dannon’s
advertisements. Did Curtis use the product
and experience the purported benefits herself?
Did she inquire as to Dannon’s substantiation
materials for the product? It is not clear and
it does not appear that the FTC ever asked
these questions.

The Future of Celebrity Endorsement
Enforcement

Marketers certainly know how important it
is to include a morals clause in their celebrity
contracts, which permits the advertiser to
terminate the relationship when the celebrity
commits a crime or engages in offensive or

immoral behavior that reflects poorly on the
company. But this traditional morals clause,
by itself, may be insufficient to protect the
advertiser in light of today’s emerging social
media industry (and the troubles it can get
celebrities into with the FTC and the revised
guides). As recommended in the guides, mar-
keters and their legal representatives should
monitor celebrity client endorsements and
advise a celebrity client in advance about
what he or she should (or should not) say
about the product or service. They should also
consider including expanded indemnification
and representation and warranty clauses in
celebrity contracts. Novel contractual pro-
tections, such as a so-called social media eti-
quette clause governing the use of social
media, may also be appropriate.                ■
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